
13th National Conference 
on Planned Giving 

Using Testamentary Charitable 
" Remainder Trusts to 
Leverage Large Nonmarital Bequests 

October 26, 2000 

Michael J. Tucker, Esq. 
Polese, Pietzsch, Williams & Nolan, P.A. 

2702 North Third Street, Suite 3000 
Phoenix, Arizona 85004 

(602) 604-6212 
tucker@ppwn.com 

347 



Using Testamentary Charitable Remainder Trusts 
to Leverage Large Nonmarital Bequests 

Michael J. Tucker, Esq. 
Polese, Pietzsch, Williams & Nolan, P.A. 

2702 North Third Street, Suite 3000 
Phoenix, Arizona 85004 

(602) 604-6212 
tucker@ppwn.com 

Today, estate planning for unmarried couples, whether it be for same-sex couples or 

opposite-sex couples (collectively referred to herein as "domestic partnerships"), often involves 

planning large bequests or trust distributions to the survivor of the persons involved in the domestic 

partnership (referred to herein as "domestic partners"). A surviving domestic partner, by definition 

not married to the decedent, will not benefit from the deferral of federal estate tax liability that would 

have been occasioned by the federal estate tax marital deduction. 

Domestic partners may have no particular wish to benefit noncharitable beneficiaries, 

excepting one another. For example, domestic partners may not find it important to benefit their 

own relatives, much less the relatives of their domestic partners. Indeed, perhaps more often than 

married persons, unmarried persons in domestic partnerships (and particularly same-sex couples) 

may experience indifferent, strained, volatile, or hostile relationships with other family members and 

maychoose to affirmatively disinherit those family members. Domestic partners are often reluctant 

to make large outright bequests or distributions to one another because of the possibility that such 

assets ultimately would devolve to the beneficiaries of their domestic partner's estate, whether by 

intestacy or otherwise. 

Nevertheless, domestic partners may anticipate that payment of federal estate taxes will 

significantly impair the livelihood and wherewithal of the survivor of them. Testamentary charitable 
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remainder unitrusts provide one estate tax reduction strategy in the nature of a "marital deduction 

substitute" for such taxpayers. 

Examples. Americans from many walks of life can use testamentary charitable remainder 

trusts. The following examples offer some unexpected situations in which this technique can be 

helpful. 

EXAMPLE 1: An elderly man is devoted to his much-younger domestic partner and 
to his local children's hospital, but does not wish his estate to enrich his domestic 
partner's relatives. Significant estate tax liability is anticipated. He brightens upon 
learning that his estate can benefit his domestic partner for life, and his favorite 
charity (rather than the disfavored relatives) thereafter, at a reduced estate tax cost, 
by the use of a testamentary charitable remainder trust. 

EXAMPLE 2" A childless unmarried couple have lived together for fifteen years. 
They choose not to marry because one of them is the recipient of significant periodic 
payments from the settlement of a wrongful death case. These payments will end if 
she remarries. A testamentary charitable remainder trust may provide the survivor 
of them with benefits as similar as possible to a marital deduction trust. 

EXAMPLE 3: After the deaths of both of their spouses, an elderly man and woman, 
who were childhood sweethearts, reunite after forty years and decide to live together. 
At first, they make no provision for one another in their estate planning, preferring 
instead to provide for their respective children. As the relationship matures, they 
choose not to marry because of concerns about depleting their respective estates in 
the event of a catastrophic illness of one of them. They can provide for the survivor 
of them through reciprocal testamentary charitable remainder trusts. 

EXAMPLE 4: A new bride, whose husband is completely incapacitated in an 
automobile accident, will receive substantial periodic payments for life in settlement 
of her tort claims. Ten years later, with her husband living in a nursing home with 
a normal life expectancy and no hope of recovery, she lives together with her 
boyfriend and a new baby. A testamentary charitable remainder trust would permit 
her to provide some support to her boyfriend in the event of her death. 

Planning situations of this type are endemic among well-to-do same-sex domestic partners, and they 

are increasingly common among opposite-sex domestic partners. Also, unmarried, divorced, or 

remarried taxpayers may want to provide in their estate plans for significant financial support to a 
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person or persons other than a spouse. The estate tax reduction issues affecting domestic partners 

are often inapplicable or irrelevant to married couples or to unmarried taxpayers on whom no other 

persons are relying for financial support. 

The proliferation of unmarried domesticpartners. The techniques discussed in this article 

will apply in increasing numbers of cases. The number of nontraditional families in the United 

States has increased dramatically over the last several decades. According to the U.S. Census 

Bureau's March 1998 Current Population Survey, there were over 79,000,000 unmarried persons 

(nearly double the number of unmarried couples in 1970), and fifty-eight percent of unmarried adults 

had never been married. 

The U.S. Census Bureau's March 1998 Current Population Survey reports there were over 

5,900,000 households made up of unmarried and unrelated adults. Fully 4,236,000 of these 

households consisted of opposite-sex domestic partners who, for the most part, are legally able to 

marry, but have chosen not to do so. This figure represents an eight-fold increase from the 523,000 

unmarried adults of the opposite sex who were reported by the Census Bureau to have shared the 

same household in 1970. Approximately sixty percent of these domestic partners reported to have 

been between the ages of 25 and 44. Similarly, fully 1,674,000 households consisted of same-sex 

domestic partners as of March 1998. Accordingly, one can expect that the planning techniques 

discussed in this article will become more widely applicable as the population of unmarried couples 

increases. 

Planning without the marital deduction. Domestic partners often seek to minimize federal 

estate taxes and to maximize the income and assets flowing to the surviving partner. Such goals 
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must be pursued without the benefit of many of the estate tax reduction strategies available to 

married persons. 

Both married couples and domestic partners can avail themselves of the federal gift tax 

annual exclusion (currently $10,000 per donee per year) and the federal gift and estate tax applicable 

exclusion amount (currently $650,000). Viewed from the vantage point of domestic partners, it is 

unfortunate that many other estate tax reduction techniques are available only to married couples. 

Notably, the federal gift and estate tax unlimited marital deduction affords married couples (but not 

domestic partners or anyone else) the ability to transfer unlimited amounts of property to one another 

during life or at death without federal transfer tax consequences. Also, spouses (but not domestic 

partners) can make gifts of income interests in property to each other through inter vivos or 

testamemary QTIP trusts or through inter vivos or testamentary charitable remainder unitrusts, all 

without federal gift or estate tax consequences. Spouses further benefit from the laws of the various 

states regarding community property, tenancy by the entirety, intestacy, spousal allowances, and the 

like. 

Spouses alone reap the benefit of various laws protecting their interests regarding distribution 

and taxation of qualified retirement plan accounts and IRAs, including the ability of a spouse to treat 

an inherited qualified plan account or IRA as his or her own or, alternatively, to roll over the 

qualified plan account or IRA to his or her own IRA. Spouses of qualified plan participants also 

benefit from rules requiring qualified joint and survivor annuities and qualified preretirement 

survivor annuities in certain retirement plans qualified under ERISA. Further, spouses can benefit 

from the election to distribute qualified plan and IRA benefits over joint lives without the limitations 

imposed by the pesky minimum distribution incidental benefit (MDIB) rules, regardless of the age 
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difference between them. Conversely, the MDIB rules would require distributions to a domestic 

partner from his or her qualified plan account or IRA to be based on his life expectancy and the life 

expectancy of a person ten years younger, even if the age difference between the domestic partners 

exceeds ten years. Perhaps more than other ERISA-imposed distinctions between married and 

unmarried couples, the right of a spouse to consent to the designation by a qualified plan participant 

of any death beneficiary other than the spouse can prove advantageous or disadvantageous, 

depending on the circumstances. 

Finally, spouses can benefit from certain features of the federal income tax laws unrelated 

to qualified plans and IRAs. For example, in community property states, upon the death of one 

spouse, a surviving spouse would benefit from the step-up in basis in both "halves" of the 

community property under Section 1014(a) of the Code. 

Because domestic partners cannot avail themselves of any of the tax reduction techniques 

mentioned in the immediately preceding paragraphs, estate planners use more sophisticated 

techniques, such as grantor-retained annuity trusts and qualified personal residence trusts, to permit 

domestic partners to achieve tax results similar to those that would be available to married couples 

simply by operation of law. Such techniques do not involve charitable giving and, accordingly, are 

beyond the scope of this article. However, the federal gift and estate tax charitable contribution 

deductions make no distinction between married and unmarried couples. Charitable giving 

techniques in general, and testamentary charitable remainder trusts in particular, are underutilized 

in estate planning for domestic partners. 

The following discussion of testamentary charitable remainder unitrusts is not intended to 

imply that advisers should shun other charitable split-interest trusts, including inter vivos charitable 
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remainder unitrusts. However, the features of testamentary charitable remainder unitrusts very often 

can dovetail nicely with the tax and non-tax goals of many domestic partners. The testamentary 

charitable remainder unitrust should be a basic weapon in the estate planner's armory of techniques 

for domestic partners. 

Curtailed income tax benefits from inter vivos charitable remainder unitrusts. After the 

reduction in the maximum capital gains tax rate to 20% occasioned by the Taxpayer Relief Act of 

1997, certain income tax reduction benefits of charitable remainder unitrusts created during the 

donor's lifetime have diminished. Accordingly, all but the most avid proponents of charitable 

remainder unitrusts now refrain from recommending these trusts for taxpayers who have no intent 

to benefit charitable institutions. As a practical matter, the creation of a charitable remainder unitrust 

during the lifetime of the taxpayer in today's tax environment presupposes that the donor wants the 

unitrust assets to benefit charity after the termination of the noncharitable interests in the assets. 

Testamentary charitable remainder unitrusts. Due to recent federal income tax law changes, 

perhaps the use of inter vivos charitable remainder unitrusts cannot be recommended as often as in 

the past. Conversely, the benefits of testamentary charitable remainder unitrusts remain 

undiminished, despite changes in the federal income tax laws. 

Of course, testamentary charitable remainder unitrusts can be ideal strategies for domestic 

partners inclined to give significant assets to favored charitable organizations (see Example 1). Such 

a taxpayer may be content to use a testamentary charitable remainder unitrust to direct his or her 

estate to charity, after providing for a payment stream to be paid to his or her domestic partner, either 

for life or for a term of years. 
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Perhaps surprisingly, testamentary charitable remainder unitrusts may also prove attractive 

to domestic partners who are indifferent to charitable giving but who have only one or two 

noncharitable beneficiaries in mind. In a nation without estate taxes, such domestic partners 

typically would choose to leave their entire estates to each other orto other nonmarital, noncharitable 

beneficiaries. However, the federal estate tax creates a powerful disincentive for such gifts. 

Although the federal income tax reduction benefits of implementing charitable remainder 

unitrusts during the lifetime of the grantor have been eroded by the recent reductions in the capital 

gains tax rate, such federal income tax issues do not enter into the consideration of testamentary 

charitable remainder unitrusts as an estate tax reduction strategy. The federal estate tax reduction 

benefits of charitable remainder unitrusts, including testamentary charitable remainder unitrusts, 

have remained largely intact despite recent upheaval in the federal income tax area. However, the 

enactment of the ten-percent remainder rules as part of the Taxpayer Relief Act of 1997 has limited 

the creation of inter vivos and testamentary charitable remainder trusts alike. The application of the 

ten-percent remainder rules, which were intended to curb perceived federal income tax abuses 

involving the use of charitable remainder trusts, is an unneccesary and unfortunate limitation on the 

operation of testamentary charitable remainder trusts, which have never purported to reduce federal 

income tax liability, except with respect to qualified plan accounts and IRAs. 

Residuary testamentary charitable remainder unitrusts. Perhaps the most useful strategy can 

be to create, through a provision in a will or trust, a formula gift to a noncharitable beneficiary (such 

as the taxpayer's domestic partner) equal to the amount of the taxpayer's then remaining federal 

estate tax applicable exclusion amount (up to $650,000 in 1999), followed by a residuary gift to a 

charitable remainder unitrust. The surviving domestic partner could receive the formula bequest 
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outright or in trust. The charitable remainder unitrust would then distribute periodic annuity or 

unitrust payments to the taxpayer's noncharitable beneficiary at a reduced estate tax cost. 

In the foregoing scenario, it is anticipated that the value of the estate for federal estate tax 

purposes will be offset by a federal estate tax charitable contribution deduction. The deduction is 

based on the actuarial value of the portion of the charitable remainder trust that will likely not be 

distributed to the noncharitable beneficiary and ultimately will likely be distributed to the charitable 

beneficiary. 

The residuary testamentary charitable remainder trust, following a formula bequest or 

distribution intended to maximize the use of the decedent's applicable exclusion amount, will 

provide the noncharitable beneficiary with an outright distribution that is optimum for federal estate 

tax purposes. Although the noncharitable beneficiary will often be dissatisfied not to receive 

outright distribution of the entire estate, nevertheless a formula distribution of this nature will 

maximize the effectiveness of the estate tax reduction capabilities of both the applicable federal 

estate tax exclusion amount and the charitable remainder unitrust. 

Persons who anticipate that assets will pass from their estates to split-interest charitable trusts 

(such as testamentary charitable remainder trusts) must seriously consider the liquidity issues posed 

by the federal estate tax anticipated to be due with respect to the noncharitable beneficiaries' interest 

in the charitable remainder trust. Obviously, creating liquidity for the payment of such federal estate 

tax liabilities is of increasing importance as the total value of assets distributable to split-interest 

charitable trusts grows. The ages of the noncharitable beneficiaries also affect the amount of the 

federal estate tax liability on estate assets transferred to testamentary charitable remainder unitrusts. 
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Potential donors to testamentary charitable remainder trusts sometimes believe that such 

trusts will eliminate all federal estate liability on the assets transferred to the testamentary charitable 

remainder trust. In fact, the portion of the federal estate tax liability to be offset by the federal estate 

tax charitable contribution deduction depends on the actuarially calculated value of the remainder 

interest that will ultimately be distributed to charity. Thus, advisers should be vigilant in planning 

for payment of the potentially significant federal estate tax liability that will not be offset by the 

federal estate tax charitable contribution deduction. 

The donor's estate plan can create liquidity for the payment of federal estate tax through 

irrevocable life insurance trusts or otherwise. Alternatively, the estate plan documents can provide 

for the amount of the federal estate tax liability to be calculated and paid from the donor' s revocable 

living trust or estate prior to the transfer of assets to the charitable remainder trust created by the 

donor's will or revocable living trust. Under this second scenario, the amount passing to the 

charitable remainder trust (and the amount of the corresponding federal estate tax charitable 

contribution deduction) will be "grossed down" in order to enable the donor's estate or revocable 

living trust to pay any associated federal estate tax liability. 

Testamentary charitable remainder trusts for IRD assets. Testamentary charitable remainder 

unitrusts are particularly efficiem beneficiaries of a taxpayer's interest in qualified retirement plans 

(such as 401(k) plans, 403(b) plans, profit sharing plans, and money purchase pension plans) and 

IRAs. Domestic partners, particularly those without children who rely on them for financial support, 

often have accumulated significant assets in qualified plans and IRAs. To the extent that a domestic 

partner has not contrived to withdraw and spend all such qualified plan or IRA assets prior to death, 

such assets are included in the estate of the domestic partner for federal estate tax purposes. Further, 
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such qualified plan or IRA assets constitute income in respect of a decedent (IRD) and trigger 

income tax consequences to the surviving domestic partners or other recipients of such assets. 

Assets of qualified plan accounts or IRAs created for the benefit of a now-deceased domestic partner 

must be distributed to the beneficiaries designated by the decedent with respect to the qualified plan 

account or IRA within prescribed time periods, which distributions will constitute taxable income 

to the beneficiaries. 

It is worth noting that many domestic partners, like other qualified plan participants and IRA 

beneficiaries have not focused on the unique procedural requirements of estate planning for these 

benefits. State law ordinarily has no domestic-partner counterpart to probate statutes nullifying 

estate planning provisions and designations in favor of divorced spouses. Accordingly, surviving 

domestic partners (and perhaps charitable organizations and split-interest charitable trusts) can 

benefit from greater awareness of these issues. 

EXAMPLE 5: Accounting firm adopts 401(k) plan. Young tax manager at 
accounting firm designates his then live-in girlfriend as the death beneficiary of the 
account maintained for his benefit. Seven years later, the account balance has grown 
to $150,000, and the tax manager and his girlfriend have acrimoniously ended their 
relationship. The tax manager is unexpectedly killed while traveling abroad. The 
$150,000 will be distributed to the former girlfriend. 

As this example illustrates, the consequences of inadvertent failure to plan properly for the domestic 

partners' interests in qualified plans and IRAs are often drastically different than what the decedent 

would have intended. 

The cumulative effect of the income and estate taxes on the qualified plan or IRA assets 

distributable to nonmarital, noncharitable beneficiaries can be confiscatory. Accordingly, when 

selecting from among various assets in a taxable estate to fund a charitable bequest or distribution, 

it is most often advisable to choose qualified plan or IRA assets to fund the bequest or distribution, 
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in order to take advantage of the federal income tax charitable contribution deduction to offset 

federal income tax liability, as well as to take advantage of the federal estate tax charitable 

contribution deduction for federal estate tax purposes. 

Taxpayers can easily understand the income and estate tax benefits of charitable contributions 

of IRA and qualified plan account balances at death. The similar benefits of charitable remainder 

unitrusts can be less obvious to potential donors. It is true that the federal estate tax reduction 

benefits of the contribution of IRA and qualified plan account balances to testamentary charitable 

remainder unitrusts are not absolute. However, such trusts do limit the associated federal estate tax 

liability to the amount of tax attributable to the noncharitable beneficiary's interest in the trust. In 

other words, no federal estate tax liability accrues with respect to the actuarial value of the interest 

ultimately passing to charity. 

The federal income tax reduction benefits of contributing IRAs and qualified plan accounts 

to testamentary charitable remainder unitrusts are quite different from the federal estate tax reduction 

benefits, and perhaps the income tax reduction helps many surviving domestic partners more 

immediately. The contribution of an IRA or qualified plan account to a testamentary charitable 

remainder unitrust results in deferral of all income tax liability that otherwise would have been 

triggered by the death of the qualified plan participant or IRA beneficiary. Income tax liability is 

later payable by the surviving domestic partner receiving distributions from the charitable remainder 

trust, to which the qualified plan or IRA makes distributions in order to generate liquidity for the 

payment of unitrust payments to the surviving domestic partner. In conjunction with strategic 

elections by the plan participant or IRA beneficiary regarding the form and timing of plan 
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distributions, testamentary charitable remainder unitrusts can be used to defer income tax liability 

on qualified plan or IRA distributions, sometimes for decades. 

Two factors may discourage taxpayers from naming a testamentary charitable remainder trust 

as the remainder beneficiary of an IRA or qualified plan account. First, a taxpayer's ability to 

minimize required distributions from the IRA or qualified plan account after age 70½ is limited 

whenthe IRA beneficiary is a charity or a charitable remainder trust. PLR 9820021. Because larger 

minimum distributions must be made to an IRA owner who names a charity or charitable remainder 

trust as beneficiary than to an IRA owner who names another individual as beneficiary, the 

accelerated distributions will result in less being available from the IRA late in the IRA owner's life. 

When a charitable remainder trust is named as IRA beneficiary as of the IRA owner's required 

beginning date (April 1 of the year after the year in which the IRA owners reaches age 70½), the IRA 

minimum required distributions are calculated based on the IRA owner's single life expectancy, in 

which case the minimum amounts distributable would deplete the income far more rapidly than 

ordinary rates or return could replenish it. Thus, naming a charitable remainder trust as IRA 

beneficiary could later impair the lifestyle of an IRA owner who has few or no other income- 

producing assets in his estate and who lives a long life. However, IRA owners in particular 

circumstances, such as those who have short life expectancies, or those who have already reached 

age 70½ and have lost the opportunity to lengthen their IRA payout by changing the beneficiary 

designation, could name a charitable remainder trust as IRA beneficiary without giving up any 

significant income tax deferral opportunity. 

Taxpayers who are already receiving minimum distributions from their IRAs based on joint 

life expectancies should take care when naming charitable remainder trusts as beneficiaries of those 
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IRAs. Once the charitable remainder trust is named as the beneficiary, the minimum required 

distribution amount must be recalculated based on the IRA owner's single life expectancy, which 

could result in a sharp increase in the amount of the minimum required distribution. 

To maximize income tax deferral that would otherwise be curtailed by naming a charitable 

remainder trust as beneficiary of an IRA, some planners have suggested naming an individual as 

primary beneficiary of the IRA and naming a charitable remainder trust as secondary beneficiary. 

In this scenario, the IRA owner must be confident that, upon his death, the primary beneficiary will 

disclaim the interest in the IRA, which would then be distributed to the charitable remainder trust 

named as contingent beneficiary. 

Second, the noncharitable beneficiaries of a charitable remainder trust may never be able to 

use the Section 691 (c) income tax deduction for estate tax paid on inherited IRAs, which is available 

to individual IRA beneficiaries who receive the IRA distributions outright. The IRS has concluded 

that the estate tax paid on an inherited IRA constitutes fourth-tier corpus (and therefore will never 

be distributed if there is ever any ordinary income, capital gain, tax-exempt income to be distributed) 

for purposes of the four-tier distribution system required for charitable remainder trusts. PLR 

199901023. In other words, the income tax deduction for the estate tax attributable to the IRA does 

not pass through to the noncharitable beneficiary of the charitable remainder trust, but instead 

constitutes a deduction that only reduces the amount of ordinary income realized by the trust for 

purposes of the four-tier distribution rules. 

Of course, this inability to use the Section 691 (c) deduction affects only the beneficiaries of 

charitable remainder trusts which, in turn, are the beneficiaries of IRAs that are subject to estate tax. 

Also, designating a charitable remainder trust as beneficiary of an IRA only impairs the ability to use 
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the Section 691 (c) deduction with respect to any estate taxes paid on the IRA in those cases where 

the estate tax was actually paid from the IRA assets rather than from the residuary of the IRA 

owner's estate or some other source. 

Effect often-percent remainderprovisions. Younger taxpayers' use of charitable remainder 

trusts was significantly curtailed by the enactment of the so-called "ten-percent remainder 

provisions" of the Taxpayer Relief Act of 1997. Under the ten-percent remainder rules, the 

actuarially calculated present value of the charity's remainder interest in a charitable remainder trust 

must equal at least ten percent (10%) of the net fair market value of the property as of the date the 

property is contributed to the trust. 

The ten-percent minimum value requirement is effective for transfers in trust after July 29, 

1997 and for all transfers in trust under a will (or other testamentary instrument such as a revocable 

trust) for decedents dying on or after January 1, 1999. Further, the ten-percent remainder rules do 

not apply if the instrument could not be modified because the decedent was, on July 28, 1997, under 

a memal disability to change the disposition of his or her property and did not regain competency 

before death. 

Some existing testamentary charitable remainder unitrusts not in compliance with the ten- 

percent remainder interest provisions can be cured by amending the trust or will to reduce the 

unitrust payout rate. Formula amendments to revocable living trusts containing testamentary 

charitable remainder unitrust provisions, whereby the trust's stated unitrust payout rate will be 

reduced to the extent necessary to comply with the ten percent remainder provisions, could also be 

considered. Alternatively, such amendments could provide for reduction of the terms of 
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testamentary charitable remainder trusts, most of which initially provide for the charitable remainder 

trust to extend for the life of the noncharitable beneficiary, to twenty-year terms or less. 

Wealth replacement. Importantly, the taxpayer should be advised to create liquidity for the 

payment of federal estate tax liability on the portion of the charitable remainder unitrust likely to be 

paid out to the noncharitable beneficiary in the form of annuity or unitrust payments. Often the 

taxpayer's applicable exclusion amount will be utilized to shelter illiquid assets (such as a personal 

residence) from estate tax. In any event, the noncharitable beneficiary will be loath to pay estate 

taxes from the assets sheltered by the applicable exclusion amount. Life insurance, if available and 

affordable, is the most efficient method of creating this liquidity. Such life insurance coverage could 

be owned by an irrevocable life insurance trust or by a noncharitable beneficiary, although neither 

alternative is ideal. Determining appropriate beneficiaries for irrevocable life insurance trusts in this 

context may be difficult. Domestic partners may create revocable living trusts that, in turn, create 

testamentary charitable remainder trusts, with the goal of providing for each other and for charitable 

organizations. Naturally, they would choose to name each other and their charitable beneficiaries 

as the beneficiaries of the irrevocable life insurance trusts as well. However, such choices will result 

in outright distributions of income and principal from the irrevocable life insurance trusts to 

noncharitable beneficiaries who were thought to be inappropriate recipients of such outright 

distributions from the revocable trusts. 

Insurance-averse or uninsurable taxpayers may choose to create this liquidity, albeit less 

efficiently, by creating an irrevocable trust to be funded with annual exclusion gifts. 

Drafting Issues. When drafting testamentary charitable remainder trusts, choosing between 

unitrusts and annuity trusts, or among standard, net-income, net-income-with-makeup, or "flip" 
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trusts, impacts the drafting of the will or trust in which the testamentary charitable remainder trust 

language appears. Analysis of these alternatives does not present any additional issues uniquely 

applicable to domestic partners. Choosing from among the various alternative forms of charitable 

remainder trusts will hinge on various factors, including (1) the types of assets anticipated to be 

available for the funding of the testamentary charitable remainder trust, (2) the anticipated income 

needs of the noncharitable beneficiary, and (3) the preferences of the taxpayer as to the relative 

amounts to be distributed to charitable and noncharitable beneficiaries under his estate plan. 

Taxpayers can choose between unitrust and annuity trust alternatives of charitable remainder 

trusts. Based on the author's experience, primarily with pre-retirement-age clients, this discussion 

presumes that taxpayers will choose the unitrust rather than the annuity trust vehicle. However, 

some taxpayers may prefer the certainty of the annuity trust arrangement, particularly if the proposed 

noncharitable beneficiary is elderly. 

New regulations permit "flip" charitable remainder unitrusts, including testamentary flip 

charitable remainder unitrusts. As reflected in the regulations, it is contemplated that flip trusts will 

be used in situations where the assets to be transferred into the charitable remainder trust are not 

readily marketable. Notably, the regulations define the parameters of events that can trigger the 

"flip" as those events the occurrence of which are beyond the donor's control. Presumably such 

events could include a litany of events relating to the donor's domestic partner, including his or her 

retirement, disability, bankruptcy, or termination of employment. Planning opportunities using "flip" 

unitrusts may prove attractive to domestic partners in ways that are not relevant to married couples. 

Testamentary charitable remainder unitrusts are often appropriate for the estate plans of 

younger individuals. The flexibility of testamentary charitable remainder unitrusts for such taxpayers 
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was considerably restricted by the enactment of the ten percent remainder provisions of the law 

relating to charitable remainder trusts. The ten percent remainder provisions apply to testamentary 

charitable remainder trusts in much the same manner as to inter vivos charitable remainder trusts. 

The effect of the ten percent remainder provisions is particularly problematic where, as often is the 

case, the proposed noncharitable beneficiary of the charitable remainder trust is considerably younger 

than the taxpayer. The author recommends careful analysis of the actuarial calculations to determine 

the effect of the ten percent remainder rule on the ability of the estate planning arrangement to 

qualify as a testamentary charitable remainder unitrust. 

Tax Apportionment. One easily overlooked aspect of testamentary charitable remainder 

unitrusts is that the actuarially determined value of the intervening noncharitable beneficiary's 

interest in the trust is subject to federal estate tax liability in the estate of the person who created the 

charitable remainder trust in his will or revocable living trust. The magnitude of the estate tax 

problem increases with the increasing size of the charitable remainder trust itself. Accordingly, 

planning for payment of estate taxes is particularly difficult for residuary testamentary charitable 

remainder unitrusts, where the value of the assets in the charitable remainder trust cannot be 

determined with any certainty until the death of the person whose Will creates the testamentary 

charitable remainder trust. 

The payment of federal estate tax liability from a charitable remainder trust is a disqualifying 

event. Accordingly, the estate planning documents should contemplate other sources from which 

the federal estate tax liability can be paid. The author's highly unscientific survey of computer 

programs calculating the tax effect of charitable remainder trusts reflects that most of such computer 

programs contemplate that large estate tax liabilities resulting from intervening noncharitable 
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interests in charitable remainder trusts are provided for prior to the funding of the charitable 

remainder trust itself. For example, an illustration of the effect of a residuary testamentary charitable 

remainder trust in a $5,000,000 estate might reflect that a noncharitable beneficiary or beneficiaries 

will be distributed the portion of the estate covered by the applicable exclusion amount of the 

taxpayer. The amount of the applicable exclusion, under current law, depends on the year in which 

the taxpayer' s death will occur, but in any event cannot exceed $1,000,000. Thereafter, an additional 

amount will be set aside for the payment of the federal estate tax liability occasioned by the creation 

of the charitable remainder trust. Thereafter, the remaining assets will be transferred to the charitable 

remainder trust, net of  the amounts set aside to pay the anticipated federal estate tax liability. 

Calculation of this amount requires a circular computation. In effect, the amount transferred to the 

charitable remainder trust is "grossed down" in order to create liquidity for the payment of the 

federal estate tax liability. The effect of this grossing down is to reduce the amount transferred to 

the charitable remainder trust and, therefore, to reduce the federal estate tax charitable contribution 

deduction available for the actuarially calculated value of the charity's interest in the charitable 

remainder trust. 

The tax apportionment clause of the taxpayer's will should be carefully crafted to dovetail 

with the testamentary charitable remainder unitrust. For example, tax apportionment clauses 

commonly provide that all federal estate tax liability will be borne by the taxpayer's residuary estate. 

Such a provision could trigger disastrous tax results, including the failure of the arrangement to 

qualify as a charitable remainder trust (and federal estate tax liability triggered by distributions for 

the benefit of charity), if the estate plan also includes a testamentary charitable remainder trust 

created by a residuary bequest or distribution in a will or revocable trust. One possible drafting 
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solution would be to provide that under no circumstances shall the charitable remainder trust be 

required to shoulder any estate tax burden. 

Of course, the estate plan can be structured to require specifically the payment of any federal 

estate tax liability generated by the creation of the testamentary charitable remainder trust from other 

estate assets or from sources outside the taxpayer's estate. Typically, it is not desirable to require 

that such estate tax liability be paid from the amount excluded from federal estate tax liability by the 

taxpayer's applicable exclusion amount. A more palatable alternative may be to create a separate 

fund not includable in the taxpayer's estate for the payment of such federal estate tax liability. 

This result can obtain through the creation of an irrevocable life insurance trust for the 

purpose of holding an insurance policy on the life of the taxpayer. The proceeds of the life insurance 

will conveniently provide liquidity for the payment of the estate taxes generated by the creation of 

the testamentary charitable remainder trust. However, as noted above, determining the dispositive 

provisions of the irrevocable life insurance trust can be problematic. 

Conclusions. Testamentary charitable remainder unitrusts are hardly a seamless strategy for 

wealth transfer in domestic partnerships. Domestic partners may choose to avoid the complex and 

expensive legal and administrative requirements of charitable remainder trusts by purchasing 

additional life insurance to create liquidity to pay federal estate tax liability. Also, a domestic partner 

may balk at the prospect of his or her surviving domestic partner's giving up control over the assets 

that will constitute the trust estate of the charitable remainder unitrust. 

Many domestic partners (not to mention their beneficiaries) despair when they learn of the 

confiscatory effect of the federal estate tax. Using testamentary charitable remainder unitrusts 

effectively can provide one strategy to reduce the anticipated estate tax burden. 
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